
F I L E D  
UNITED STATES DISTRICT COU 

WBSTERN DISTRICT OF TEXAS 
AUSTIN DIVISf ON s EaADALYN HURRAY O'HAIR, ST AL. [ I  

vs . 11 
[ I 
I1 

T H W  0. PAINE, ET AL. C 1 

CIVIL ACTION NO. A-69-CA-109 

MEMORANDUM OPINION 

This is an action brought by bdalyn Murray O'Hair, 

Richard F. O'Hair and the Society of Separationists, Inc., against 

Thomas 0 .  Paine, individually and as Adminiltrator of the National 

Aeronautics and Space Administration IHASA], The p l a i n t i f f s  are 

seeking an order enjoining NASA from (1) doing any act whatsoever 

which abridger the plaintiffs' freedom from re l ig ion  or establishes 

Christianity as t h e  official religion of'the United States,  and 

(2) enforcing any policy or regulation which has been heretofore 

promulgated and which has such &we effect. The plaintiffs 

also seek a temporary restraining order enjoining the defendants 

Rfxorm doing any act whatsoever which restrictr or abridges plaintiffs' 

freedom from religion and specifically enjoining NASA and i t s  
I 

administrator and personnel fran fuxther directing or permitting 

religious a c t i v i t i e s ,  or ceremonies and especially the reading,: 

of the sectarian Christian religion Bible and from prayer reci- 

t a t i o n  in space and in relation to all future apace flight agt;tivity. a 

Jurisdicatfon of the  case i8 founded upon 28 U.S.C. 5 1 3 4 6 ( a ) ( 2 ) .  

Upon request of the p l a i n t i f f s ,  a 

convened in accordance w i t h  Jackson v. 

( 5  Cir., 1968). That Couxt, consisting of United States Circu i t  

~ u d g e  Homer Thornberry, Uni ted  States D i s t r i c t  Judge Adrian A. Spears, 

and United States-District Judge Jack Roberts, determined that  t h i s  

case was not properly a three-judge inatter. Sardino v. Federal Re- 

serve Bank of Hew York, ( 2  Cir. 1966) ; Pennsylvania 

Public U t i l i t y  Commission v.  Pennsylvania  ailr road Co., 383 U.S .  281 

(1965 ) .  The case was accordingly remanded to Judge Roberts for 

decision. 

The various p l a i n t i f f s  are atheists,~defsts, and believers 

in the  complete separation of church and s t a t e .  They have asserted 

t h e  r ight  to bring r u i t  in two separate grounds: (1) taxpayer status; 
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and ( 2 )  citizenship status, 

In the ir  p e t i t i o n ,  the plaintiffs have alleged that  during 

the Apol30 8 and:Apollo 11 Space Flights, certain agtronauts, w i t h  

the consent or under the orders of NASA, did engage in religious 

ceremonies in an attempt to es tabl i sh  the C h r i s t i a n  religion as 

the religion of the United States. As a factual basis for such 

a claim, the p l a i n t i f f s  have alleged t h e  following: (1) various 

religious statements were made on television by the astronauts 

whi le  in space; (2) various items of a religious nature were 

carried on the spacecraft, thus involving the expenditure of 

'federal funds; ( 3 )  certain religious items were depositled an the 

moon; and (4)  the timing of the Apollo 8 -flight during the Christmas 

Season was chosen for religious purposes. 

The government has filed a motion t o  dismiss the plaintiffs' 

s u i t  for the  reason, among others, that  the canplaint f a i l s  to 

state a cause of action for which relief can be granted. For the 

reasons set out below, this Court ro  agrees. 

The plaintiffs have alleged t h a t  t h e i r  F i r s t  Amendmen€ 

right of freedom of religion ha8 been abridged. This Court has 

searched the pleadings in vain to f ind any allegation of coercion. 

The p l a i n t i f f s  have neither been forced to do anything nor pro- 

h i b i t e d  from doing anything. 

Actually, the p l a i n t i f f s  have n o t  alleged that their free- 

dom of religion has been abridged but rather that their freedom 

from religion has been abridged. ~ p p a f e n t l y ,  the p l a i n t i f f s  art 

claiming that they have a r i g h t  not to be exposed to religion as 

they were during the te lev i s ing  of the Apollo 8 flights. This, 

however, does not amount to coercion, and it is necessary to show 

a coercive effect to constitute an abridgment of the Free Exercise 

Clause. Abington School District v. Schmpp, 374 U . S .  203 ,  223 (19621. 
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The plaintiffs have alleged that the astronauts were 

ordered to perform these religious act iv i ter .  There may be an 
I 

element of coercion here, but it is irrelevant because the plain- 

tiffs must show that t h e i r  own Free Exercise rights were abridged 

and not another's. A l i t i g a n t  yay assert only h i s  own consti- 

tutional  r ights  or immunities. United States v. Raines, 

In Abington School District v, S c h e m a ,  supra, the 

Supreme Court fashioned a test for distingtliahing between forbidden 

involvexnents of the state w i t h  religion and those contacts which 

the Establfshment Clause permits: 

The t e s t  may be stated as follows: what are the 
purpose and the primary effect of the enactment? 
If either is the advancement or inhibition of 
religion then the enactment exceeds the scope of 
legislative p w e r  as circumscribed by the Consti- 
tut ion.  That is to say that  to withstand the 
strictures of t h e  Establishment Clause there must 
be a ~ecular legislative purpoBe and a primary ef- 
fect that neither advances nor i n h i b i t s  religion. P.222 

And in Board of Education v. A l l e n ,  392 U . S .  236,  ~ust i ce  Harlan 

stated in a concurring opinion the following: f- 

where the contested governmental activity is cal- 
culated to achieve nonreligious purposes otherwise 
within  the competence of the State, and where the 
act iv i ty  does not  involve the State "so significantly 
and direct ly  in t h e  realm of the sectarian as to give 
rise to divisive  influence^ and inhibitions of free- 
dom," Abin ton, at 307,  it is not forbidden by the 
religious -+r c ausss of the First mendntent. 

Relying upon t h e  above guidelines, t h i s  Court must 

conclude that the g~v~rnmsnt did  not abridge the Establishment 
I * ;  

Clause under the facts as alleged by the pidintiffs. 

To begin w i t h ,  the religious statements of the astronauts 

while on television were made by the astxonauta as individuals and 
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not as representatives of the United Skates government. There is 

nothing in the pleadings to indicate otherwise. Furthermore, to 

have pxohibited t h e  astronauts from making these statements would 

have been a violation of their own religious rights, 

This same reasoning can be applied to the personal religious 

items carried by the astronauts of the  space f l i g h t s ;  this conduct 

was clearly protected by their am freedom of religion rights. 

To have prohibited the astronauts from taking these items would 

surely have violated the i r  own rights, u n l e s ~  of course the space 

f l i g h t  would have been jeopardized, 

The p l a i n t i f f s  have alleged that NASA incurred some 

expense in accomodating the astronauts in this matter and that 

this w a s  a federal expenditure in furtherhnce of religion, thus 

contravening the Establishment Clause. However, both the 

Abington, supra, and the Allen, supra, cares stand for  the - 
proposition governmental ac t iv i ty  which benef i t s  re l ig ion  is 

permissible i f  its primary purpose is secular rather than 

religious and if its primary effect neither advances nor inhibits  

religion. 

The purpose of NASA is obvious: it is solely to accomodate 

the astronauts, a perfectly legitimate task especially when one 

considera the seriousness of the mission. Literally, a natio&l 

effort, consirting of thousands of people, several b i l l i o n  dollars, 

and t en  years, had been expended to achieve the goals of the space 

program. The astronauts were a key factor in the success of this 

program, and they were undertaking t h i s  mission at great r i s k  to 

their own l i v e s ,  It ie approaching the ludicrous to hold that 

NASA could not have. incurred this minor and incidental expense i n  

order that the astronauts may attain a Weaeer peace of mind in 

this serious undertaking. 

The p l a i n t i f f s  have also alleged that among the items 

deposited on the moon were some which had a purely religious 

significance and that this violated the Establishment Clause. 
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However, there are many public ceremonies which have in t h e m  some 

references to God, and these have been held not to be contrary to 

the Establishment Clause. In Enqel v. ~itale, 370 U.S. 421 (19621, 

Justice B lack  m i d  the  follawing: 

There is of course nothing in the decision 
reached here that is inconsistent w i t h  the 
fact that school children and others are 
officially encouraged to express love f o r  
our C o u n t r y  by reciting historical documents 
ouch as the Declaration of Independence which 
contains references to the Deity or by singing 
off ic ia l ly  espoused anthems which f nclude the 
composers' profession of f a i t h  in a supreme 
Baing, or w i t h  the fact  that  there are many 
manifestations in our public life of be l i e f  in 
God, Such patriotic or ceremonial occasions 
bear no txue resemblenee to the unquestioned 
religious exercises that the State of New 
York has sponsored in this instance. 

And in Zorach v. Clawson, 343 U . S .  312,3, Justice Douglas said: 

The First Amendment, however, does not say t h a t  
in every and a l l  aspects there s h a l l  be a 
separation of Church and State. Rather, it 
studiously defines the manner, the specific 
ways, in which there s h a l l  be no concert 
or union or dependency one on the other. That 
is the cormmon sense of the matter, Otherwise 
the state and religion would be aliens to each 
other - hosti le ,  suspicious, and even unfriendly. 
Churches could not be required to pay even 
property taxes. Municipalities would not be 
permitted to render police or fire protection 
to religious groups, Policemen who helped 
parishionerg i n t o  their places of worship would 
violate t h e  Conatitution. prayers in our 
legislative h a l l s ;  the appeals to the Almi hty 
in the rnesaager of the Chief Executive; the ? 
proclamation making Thanksgiving Day a holiday; 
"so he lp  me Godm in our courtroom oaths - these 

- and all other references to the A l m i g h t y  that  
run through our laws, our public rituals ,  our 
ceremonies would be flouting the F i r s t  Amendment. 
A fastidious atheist or agnostic could even 
object to the supplication with which the Court 
opens each session: "God save.the United States 
and t h i s  honorable Court." 

W i t h  regard to the scheduling of the Apollo 8 f l i g h t  during 

the Christmas ssason,'it is approaching the  absurd to say that t h i s  
? 0 ,- 

is a violation of the Establishment ~lause'becaule of the relgious 

significance of that date. The First Amenhent does not require 

the S t a t e  to be hosti le  to religion, but only neutral, 
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For all the above stated reaaonm, it is hereby 

ORDERED that the motion to dismfas for fa i lure  to state  s cause 

of action be, and f8 hereby, GRANTED. 

Signed at Auatin. Texas, this 1st day of Dececaber, 1969. 

'uflted States Dietriot Judge 


